On August 31, 1984, the Citation was modified to read:

"On the 2150 level main haulage line a section of rail-
road from the stairway entranance (sic) to the Green
light at the curve and another area from H2 fan to the
34a Sill x-cut was not being properly maintained in a
safe condition.  The rail and rail spikes was pulled
loose from the track ties Fish plate Bolts loose, track
ties rotted to a point that spikes would not hold and
in some areas the rail was starting to lean to one side.
This condition creates a safety hazard for the motor
person who must travel this haulage line to haul person-
al (sic) to and from work places on the mantrip.  Deliver
materials and supplies to and from work places.  The
motorperson must also haul with a 6 ton motor 6-10 ore
cars with a capacity of 3 tons each.  A train derailment
could cause serious injury to persons who must travel
this rail line many times during a shift."

The Citation, issued under Section 104(a) of the Act, also
charged that the violation was "significant and substantial"
(herein "S & S") .

In Secretary v. Consolidation Coal Company, 6 PMSHRC 189
(1984), the Commission held that S & S findings may be made in
connection with a citation issued under Section 104(a) of the Act,
Considering this ruling in conjunction with U.S. Steel Mining
Company, 6 PMSHRC 1834 (1984), where the mine operator was allow-
ed to contest S & S findings entered on Section 104(d)(l)
citations in a penalty case, it is concluded that S & S findings
contained in a Section 104(a) Citation similarly are properly
reviewable in this penalty proceeding.

The matter came on for hearing in Lead, South Dakota on
November 13, 1985.  Both parties were ably represented.

The Secretary contends that Respondent did not maintain the
track in question in a safe manner, that the track in question
was deteriorating and in need of repair, that Respondent should
have known that the track was not being properly maintained and
was unsafe, that such violation was S & S, and that the penalty
assessment of $276.00 originally proposed administratively by the
Secretary should be assessed.
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